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Union Telephone Company! lOT Interconnection rates Appendix Pricing- Attachment A Appendix Pricing- Attachment A

* -——~TZp~~1~ XbT Proposed
Montht~T Monthly

Recurring Non RecurrIng RecUrring Non Recurring

~yjge Order Cirargos
Local Service Order (LSR) (limited to one physical location per order)

Per Initial Orden $ 60.00 5 7.09
Per Supplemental Order ~ $ 30.00 $ 3.50
Expedited Order S 100.00 $ 35.20
Per cancelled order 5 30.00 $ 3.50

Other Service Charoas
Customer Service Record Order (CSR)- per Order (one customer per order) $ 30.00 $ 3.50

Miscellaneous Testing and other Mditional Labor- charged in 112 hour increments
and only in No Trouble Found’ instances for Trouble ticket events Rate per 30 minutes Rate per 30 minutes

Standard time (Normally scheduled hours) $ 32.50 S 21.93
Overtime (outside normally sched hrs on schld work day) $ 47.50 $ 32.89
Premium Time -(outside of scheduled work day) $ 62.50 $ 43.86

N-i routing service ~ TBO (per tariff) NIA

~)lrect Interconnection FacIlitIes ~ ~Ef +‘~1~’
1) Direct Trunk Transport Termination (per CircuS enninallea per month)

a)DS1 $ 121.37 $ 330.00 $ 45.23 $ 155.00
b) 0S3 $ 779.39 S 445.00 S 477.20 $ 20&0D

2) Dkect Trunk Transport FacThty (per mile! per month)
a)OS1 $ 23.38 S 12.76
b) DSS S 203.77 $ 89.33

3) Multiplexing, Per Arrangement
a) 053 to OS1 $ 708.99 $ 277.25

Note: these faciiily Chorges are only applicable from UnionS mealpaint with FairPoint

to Unions switches.

RECIPROCAL COMPENSATION (see Apmendix Recip Comol
Transit Traffic

Per minute of use (to be determined if service offered in future) NIA N!A
Tandem Record Production (to be determined if needed)

Local Traffic Termlnatjon~ Bill and Keep~ Bill and Keep~
Should Local Traffic become out of balance (>60(40) a reciprocal Local Traffic
Termination rate shalt be developed and this Attachment shall be updated to
incorporate such rate.

PERCENT LOCAL USAGE FACTOR (PLU) (See Appendix Recip Camp)

Union Telephone Company Originated- lOT Terminated Traffic (PLU) Use ectuals or 180 Use actuate or TBD
lOT Originated- Union Telephone Company Terminated Traffic (PLU) ____________ Use actuals or TBD Use ectuals or TBl)

Note: Services provided pursuant to (or in additional to) this agreement that are not included above shall be charged, where applicable, in
accordance with the Parties other operating tariffs.

All Charges are reciprocal and apply to both UNION and CLEC
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NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. 5
14th Revised Page 17-30

Cancels 13th Revised Page 17-30

ACCESS SERVICE

17. Rates and Charges (ContTd)

17.4 Other Services

17.4.1 Access Ordering

Tariff
Section

Charge Reference

(A) Access Order Charge 5.4.1

Per order $76.00 (R)

(B) Service Date Change Charge 5.4.3

A Service Date Change Charge
will apply, on a per order per
occurrence basis, for each
service date changed. The Access
Order Charge as specified
in 17.4.1(A) preceding does
not apply. The applicable charge is:

Service Date Change Charge,
per order $60.00 (I>

(C) gn Change Charge 5.4.3

The Design Change Charge
will apply on a per order
per occurrence basis, for each
order requiring design change.
The applicable charge is:

Design Change Charge, per order $84.00 (I)

(D) Miscellaneous Service Order Charge 5.4.2

Per Occurrence $123.00 (I)

Transmittal No. 1245

Issued: June 16, 2009 Effective: July 1, 2009

Director - Access Tariffs
80 So. Jefferson Road, Whippany, NJ 07981



NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. 5
7th Revised Page 17—37.1 (x)

Cancels 6th Revised Page 17—37.1

ACCESS SERVICE

17. Rates and Charges (Cont’d)

17.4 Other Services (Cont’d)

17.4.4 Miscellaneous Services (Cont’d)

(K) Blocking Service*

Tariff
Nonrecurring Section

Charge Reference

— Per exchange service $11.20 13.8
line, or trunk and!
or per Feature
Group A Switched
Access Line

(L) Billing Name and Address Service

~ BNAOrde $50.91 13. 9. 4 (A)

— Per BNA Record $ 0.33 13.9.4(A)

— Optional Magnetic
Tape Charge-Per
Magnetic Tape $91.44 13.9.4(B)

- Optional Format
Programming Charge
— Per each half hour $37.20 13.9.4(C)

or fraction thereof

(M) Originating Line
Screening (OLS) Service

— Per exchange service
line $ 7.95 13.10

(N) Coin Supervision
Additive Service

Monthly
Rate

— Per exchange service
line $ 2.21 13.12

* Blocking access to 900 Service is offered to all subscribers at no
charge

(a) from November 1, 1993 through December 31, 1993 and
(b) at the time telephone service is established at a new

number and for 60 days thereafter.

Cx) Issued to reflect new corporate address.

_________________________ Transmittal No. 855

Issued: February 23, 2000 Effective; March 9, 2000

Director — Access Tariffs
80 So. Jefferson Road, ~thippany, NJ 07981
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NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. 5
19th Revised Page 17—33

Cancels 18th Revised Page 17-33

ACCESS SERVICE

17. Rates and Charges (Cont’d)

17.4 Other Services (ContTd)

17.4.3 Additional Labor (Cont’d)

Additional Labor Periods Each Half Hour or Fraction Thereof

Installation Central Office Tariff
and Repair Maintenance Section
Technician Technician Reference

(C) Testing and Maintenance
with other Telephone
Companies, or Other Labor

0
— Basic Time per technician $31.71 (I) $34.66 (I) 13.2.4 &

normally scheduled working
hours 13.2.5

— Overtime per technician $47~57* (I) $51.99* (I) 13.2.4 &
outside of normally scheduled 13.2.5
working hours on a scheduled
work day

— Premium Time per technician $63.42* (I) $69.32* (I) 13.2.4 &
outside of scheduled work day 13.2.5

* A call out of a Telephone Company employee at a time not

consecutive with the employe&s scheduled work period is subject
to a minimum charge of four hours.

Transmittal No. 1245

Issued: June 16, 2009 Effective: July 1, 2009

Director — Access Tariffs
80 So. Jefferson Road, Whippany, NJ



NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. 5
32nd Revised Page 17—10

Cancels 31st Revised Page 17—10

ACCESS SERVICE

17. Rates and Charges (Cont’d)

17.2 Switched Access Service
Tariff

Section
17.2.1 Nonrecurring Charges Rate Reference

(A) Local Transport - Installation
Per Entrance Facility 6.4.1(B) (1)

— Voice Grade Two—Wire $450.00 (I)
- Voice Grade Four—Wire $450.00 (I)
— High Capacity DS1—~ 330.00 (R)

I ~ — High Capacity DS3 $445.00 (I)Synchronous Optical
Channel OC3 $360.00

- Synchronous Optical
Channel OC12 $360.00

(C) Interim NXX Translation Per 6.4.1(B) (2)
Order

Per LATA or Market Area $220.00 (I)

(0) FGC and FGD Conversion of 6.4.1(B) (3)
tlultifreguency Address
Signaling to SS7 Signaling
or SS7 Signaling to
Multifreguency Address
Signaling

— Per 24 Trunks Converted
or Fraction thereof on
a Per Order Basis $442.00 (I)

(E) Trunk Activation Per Order 6.4.1(B) (1)

— Per 24 Trunks Activated $459.00 (I)
or Fraction thereof, on
a Per Order Basis

(F)

(G) Flexible Automatic Number
Identification (Flex ANI)

- Per End Office, Per CIC None 6.10.l(AA)

Transmittal No. 1245

Issued: June 16, 2009 Effective: July 1, 2009

Director — Access Tariffs
80 So. Jefferson Road, Whippany, NJ 07981
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NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. 5
2nd Revised Page 17—10.1.1

Cancels 1st Revised Page 17-10.1.1

17. Rates and Charges (Cont’d)

ACCESS SERVICE

17.2 Switched Access Service (Cont’d)

17.2.2 Local Transport (Cont’d)

Premium Access (Cont’d)

Direct Trunked Transport (Cont’d)
Direct Trunked Termination, Per Termination

Tariff
Section

Reference
6.1.3(A) (2)

Monthly Rate

Refer to the Local Transport/Special Access Rate Band Table in
Section 17.5.1, following, to view company specific rate band assignments.

Transmittal No. 1245

Issued: June 16, 2009 Effective: July 1, 2009

Director — Access Tariffs
80 So. Jefferson Road, Whippany, NJ 07981

Voice Voice High High
Rate Grade Grade Capacity Capacity
Band 2—Wire 4—Wire OS1 DS3

Synchronous
Optical
Channel

0C3

Synchronous
Optical
Channel

OC12

1 $15.57 (I) $15.57 (I) $38.03 (R) $244.24 (R) $253.55 (R) $552.05 (P.)
2 $17.42 CR) $17.42 CR) $42.57 $273.37 $283.79 $617.89
3 $20.74 $20.74 $50.66 $325.36 $337.76 $735.40
4 $22.18 $22.18 $54.19 $348.00 $361.26 $786.58
5 $22.70 $22.70 $55.48 $356.26 $369.83 $805.23
6 $25.40 (R) $25.40 (P.) $62.05 (R) $398.47 (R) $413.65 (R) $900.65
7 $35.48 (I) $35.48 (I) $86.69 (I) $556.71 (I) $577.92 (I) $1,258.31

~j 8 $42.58 $42.58 I $104.03 I $668.05 I $693.50 $1,509.97
~————9 $49.67 (I) $49.67 (I)~~~L37j (I) $ 79.39 CI) $809.09 CI) $1,761.63 CR)

10 $53.22 (N) $53.22 (N) $130.04 (N) 835.07 (N) $866.88 (N) $1,887.47 (N)



NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. 5
35th Revised Page 17.10.1

Cancels 34th Revised Page 17-10.1

17. Rates and Charges (Cont’d)

ACCESS SERVICE

17.2 Switched Access Service (Cont’d)

Tariff
Section

Reference
6.1.3(A) (1)

Monthly Rate

Direct Trunked Transport
Direct Trunked Facility, Per Mile

Section
Reference
6.1.3(A) (2)

Monthly Rate

Refer to the Local Transport/Special Access Rate Band Table in
Section 17.5.1, following, to view company specific rate band assignments.

Transmittal No. 1245

Issued: June 16, 2009 Effective: July 1, 2009

Director — Access Tariffs
80 So. Jefferson Road, Whippany, NJ 07981

17.2.2 Local Transport

Premium Access

Entrance Facility, Per Termination

Synchronous Synchronous
Voice Voice High High Optical Optical

Rate Grade Grade Capacity Capacity Channel Channel
Band 2—Wire 4-Wire DS1 DS3 0C3 0C12

1 $21.74 (I) $34.79 (I) $107.00 (R) $976.97 CR) $993.25 (R) $1,036.76 (R)
2 $24.34 CR) $38.94 CR) $119.76 $1,093.50 $1,111.72 $1,160.42
3 $28.96 $46.35 $142.54 $1,301.46 $1,323.15 $1,381.11
4 $30.98 $49.57 $152.46 $1,392.02 $1,415.22 $1,477.21
5 $31.71 $50.75 $156.07 $1,425.03 $1,448.78 $1,512.24
6 $35.47 CR) $56.76 (R) $174.57 CR) $1,593.89 CR) $1,620.46 CR) $1,691.44
7 $49.56 (I) $79.30 (I) $243.89 (I) $2,226.86 (I) $2,263.97 (I) $2,363.14
8 $59.47 I $95.16 I $292.67 $2,672.23 j $2,716.76 $2,835.77
9 $69.38 (1) $111.02 C~) $341 .45 (I) $3,117.60 (ft) $3,169.56 (~) $3,308.40 CR)

10 $74 .34 (N) $118.95 (N) $365.84 (N) $3,340.29 (N) $3, 395.96 (N) $3, 544 .71 (N)

Tariff

-~-

Synchronous Synchronous
Voice Voice High High Optical Optical

Rate Grade Grade Capacity Capacity Channel Channel
Band 2-Wire 4-Wire DS1 DS3 0C3 0C12

1 $1.55 (I) $1.55 (I) $7.33 (R) $63.86 CR) $68.16 (R) $85.54 CR)
2 $1.73 CR) $1.73 (R) $8.20 $71.47 $76.28 $95.74
3 $2.06 $2.06 $9.76 $85.06 $90.79 $113.95
4 $2.21 $2.21 $1044 $90.98 $97.11 $121.88
S $2.26 $2.26 $10.69 $93.14 $99.41 $124.77
6 $2.53 CR) $2.53 CR) $11.95 (R) $104.18 CR) $111.19 CR> $139.56
7 $3.53 (I) $3.53 (I) $16.70 (I) $145.55 (I) $155.35 (I) $194.98
8 $4.24 I $4.24 I $20.04 J $174.66 I $186.42 I $233.98
9 $4.94 (I) $4.94 (I) $23.38 (I) 03JfJ (I) $217.49 (I) $272.97 (R)

10 $5.30 CN) $5.30 (N) $25. (N) 18.33 (N) $233.03 (N> $292.47 (N)



NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. TARIFF F.C.C. NO. S
25th Revised Page 17-10.2

Cancels 24th Revised Page 17-10.2

ACCESS SERVICE

17. Rates and Charges (Cont~d)

17.2 Switched Access Service (Conttd)

17.2.2 Local Transport (Cont’d)
Tariff

Premium Access (Cont’d) Section
Reference

Multiplexing, Per Arrangement 6.1.3(A) (5)

Monthly Rate
Rate
Band DS3 to DS1 DS1 to Voice

1 $222.18 (R) $85.78 (R)
2 $248.68 $96.01
3 $295.97 $114.27
4 $316.57 $122.22
5 $324.07 $125.12
6 $362.47 (R) $139.95 CR)
7 $506.42 (I) $195.52 (I)
8 $607.70 $234.62

-~— ~—___— 9 ~ 9~J (I) $273 .73 (I)
/ 10 $759.63 (N) $293.28 (N)

Tariff
Section

Reference
Customer Node, Per Node 6.1.3(A) (7)

Monthly Rate

Rate 0C3 0C12 Nonrecurring Charge
Band 155.52 Mbps §~~8 Nb a All

1 $230.64 (R) $666.29 (R) $640.00 (I)
2 $258.15 $745.76 $640.00
3 $307.24 $887.59 $640.00
4 $328.62 $949.35 $640.00
5 $336.41 $971.86 $640.00
6 $376.27 (R) $1,087.02 (R) $640.00
7 $525.70 (I) $1,518.70 (1) $640.00
8 $630.84 $1,822.44 $640.00
9 $735.98 (I) $2,126.18 (I) $640.00 (I)

10 $788.55 (N) $2,278.05 (N> $640.00 (N)

Refer to the Local Transport/Special Access Rate Band Table in
Section 17.5,1, following, to view company specific rate band assignments.

Transmittal No. 1245

Issued: June 16, 2009 Effective; July 1, 2009

Director -. Access Tariffs
80 So. Jefferson Road, Whippany, NJ 07981
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Synergies Law Group, PLLC

May 27, 2009

VIA ELECrRONIC DELIVERY

Debra A. 1-lowland.. Executive Director
New Hampshire Public Utility Commissio~i
21. South Fruit Street. Suite 10
Concord, NH 03301-2429

Re: Docket No~. 09-048
Motion to Dismiss ofUnion Telephone Company

Dear Director Howland:

On behalf of Union Telephone Company (“Union”), attached for filing is its Motion to
Dismiss, in the above referenced Docket.

Pursuant to Commission rules, this letter is being electronically filed at
- ~- J - ~:~t~t ~ In addition, an original and seven (7) copies of this letter are

also being filed via overnight mail. Please date stamp and return the enclosed extra copy of this
filing. Please contact the undersigned if you have any questions.

Sincerely,

~~
Brian McDermott
Edward S. Quill, Jr.

Counsel for Union Telephone Company

cc: Service List V

1002 Parkcr Sired, Falls Church, Virglliia 22046
Te1ephone~ (571) 7~0~4070 - FacsimHe~ (571) 7304971
~



STATE OF NEW HAMPSHIRE

BEFORE THE PV1~LIC UTILITIES COMMISSION

DT-09-048

MOTION TO DISMISS

Pursuant to Section 203 of the New Hampshire Code of Administrative Rules, Union

Telephone Company (“Union”) files this Motion in response to the Hearing Examiner Report

filed in this docket and respectfully requests that the Commission dismiss the above captioned

proceeding. In the Hearing Examiner Report in this docket (dated May 20, 2009) (“Hearing

Report”), Examiner F. Anne Ross recommends that the “Commission nat address potential

arguments that 1DT’s request for interconnection is really a request fur interconnection pursuant

to section 251 (cX2)(A) until these arguments are raised and a record is developed.”

Through this proceeding, TDT America Corp. (‘~IDT”) seeks to require Union to enter

into binding arbitration in order to obtain an interconnection agreement for local exchange

traltlc. 11 is well established that such interconnection can only be demanded through Section

251(c) of the Communications Act (as amended),2 and not through Section 251(a). TDT

therefore has no right to demand and Union has no obligation to provide the type of

interconnection that IDT is demanding.

IDT’s interconnection demands are, in reality, Section 251(c) demands, the plain reading

of that correspondence and the Hearing Report not, withstanding, Union is not required to

Hearing Report at 9.

2 47 Usc ~“The Act’t)



provide such interconnection. Union is a rural carrier and it is undisputed that Section 251(f) of

the Act applies to it. Section 251(f) specifically exempts rural carriers from Section 251(c)

interconnection obligations until carriers have received a bonafide request for interconnection

and the state commission had determined that the request is not unduly economically

burdensome, is technIcally feasible, and is consistent with section 254 of the Act. In short,

Union is not required to provide interconnection of the type that IDT is seeking unless the

Commission were to lift Union’s rural exemption upon TDT’s request. To date, IDT has not even

made such a request for the Commission to consider.

L Sections 251(a) and Q,) Do Not Provide an Independent Basis to Demand
Interconnection for Local Exchange Service — Such Authority Can Only Be Sought
Under Section 251(4

To date, IDT’s sole interconnection demand has been made pursuant to Section 251(a)

and 251(b). That conclusion is supported not only by the plain language ofIDT’s requests,3 but

by the Hearing Report as ~vel1. While Section 251(a) may contain a broadbased requirement that

carriers interconnect, the requirements of Section 251(a) do not obligate carriers to interconnect

for the purposes of exchange access service.4 indeed, this issue has already been considered by

other state commissions which have determined that to reach such a result would undermine the

entire Federal statutory regime relating to interconnection.

When T..~evel 3 sought. to seek interconnection for the provision of local services in North

Dakota from. a rural carrier under Seetion 251(a) for example, the Commission rejected Level 3’s

right to do so, stating:

JOT’s demand letter specifically reference Section 251(a) md (b) and makes no mention ofSection 251(c).

lOT’s Petition for Arbitration dated March 9,2009 (“Petition for Arbitration’s) specifically states that the
proposed agreement will be “for purposes of connection and exchange ofLocal Traffic”



If Level 3 is truly offering a local exchange service, then it cannot simply
declare that it is filing an. exclusive 251(a) interconnection, agreement; The
clear language of the act prevents that occurrence. When interconnecting
with. an ILEC, such as SRT, the transmission and muting of telephone
exchange service and exchange access is clearly stated under
251(c)(2)(A). While Level 3 may want to apply under solely 251(a), there
is no basis upon which to allow that to happen. We do not view the act as
a buffet menu from which carriers are allowed to choose which parts of it
they wish to file under, to the exclusion of those sections they would
rather ignore. Such an interpretetion would seriously uademiine the
protections afforded rural carriers by Congress in section 251(f).5

The situation in North Dakota is directly analogous to the current proceeding.

The State ofTexas likewise considered this issue when Sprint attempted to interconnect

with nuni Brazos Telecommunications, Inc (“BTr) by means ofSections 251 (a) and (b). In

that case, the Commission stated:

The Commission disagrees with Sprint’s contention that it can receive
interconnection through FTA [Federal Telecommunications Act] Section
251(a) to offer and provide telephone exchange service. FTA Section
251(c)(2) provides, in part, that an JLEC is obligated to provide
interconnection for the transmission and routing of “telephone exchange
service” and exchange access. PTA Section 2511a). howevei~L~Lnnt
require ILECs or other telecommunications carriers to interconnect for the
express,,,,p~ose of exchanging traffic relating to telephone exchange
service. FTA Section 251(a) encompasses a broad duty to interconnect for
all carriers. The duty of an ILEC to provide interconnection for purposes
of exchanging “telenhone exehanne seEvice” is solely and expressly a
FTA Section 251(c) oblit~ation. Thereibre, according to PTA Section
251(fXi)(A), BTI is exempt from this FTA Section 251(c) obligation, until
(1) it receives a boon title request for interconnection and (2) the
Commission determines that such request is not unduly economically
burdensome, is technically feasible, and is consistent with PTA Section
254. Accordingly, the Commission finds that Sprint is requesting
interconnection under FTA Section 251(cX2), amid therefore, Sprint is
required to petition to lift BTI’s rural exemption under PTA Section 25
l(f)( l)(A) before proceeding to negotiate and arbitrate an interconnection
agreement.6

North Dakota Public Service Commission Order, Case No. P13-2065-02-465 (May 30,203) and ¶1 0. The
antire Order is attached as Exhibit A.

Public Utility Commission ofTexas, Order Denying Sprint’s Appeal ofOrder No. 1, PUC Docket No.
31038 (December 2, ZOo5xemphcisis added), Order attached as Exhibit B



These precedents make clear that IDT simply does not have the right to demand

arhitmtion for the purposes of forcing interconnection for local exchange traffic under

Section 251(a). Therefore the Commission must dismiss this proceeding.

II. IDT’s Arguments Related to Interconnection Obligations Are hwalid
Because the Rights TDT Asserts Apply Only to Section 251(c)
Interconnection.

Although EDT has sought to interconnect under only Sections 251(a) and (b), EDT has

invalidly asserted that rights available only under Section 251(c) should apply. EDT also

mentions numerous times that, Union has failed to abide by its duty to negotiate in good faith. In

fact, EDT’s entire May 12th Supplement to the Record center around the duty to negotiate in good

faith and requirements related to that duty codified at 47 CElL §51.301. That regulation simply

does not apply to this proceeding because the regulation applies only to Section 251(e)

proceedings and not to Section 251(a).

In fact, Union has no duty to negotiate under Section 251(a). The duty to negotiate in

good faith is set forth under Section 251(c). That Section states:

(c) Additional obligations of incumbent local exchange carriers
In addition to the duties contained in subsection (b) of this section, each
incumbent local exchange carrier has the following duties:

(1) Duty to negotiate
The duty to negotiate in good fldth in accordance with section 252 of this
title the particular tetms and conditions of agreements to fulfill the duties
described in paragraphs (1) thrnugh (5) of subsection (b) of this section
and this subsection. The requesting telecommunications carrier also has
the duty to negotiate in good litith the terms and conditions of such
agreements.

(2) Interconnection
The duty to provide, for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the local exchange
carrier’s network—



(A) for the transmission and routing of telephone exchange service and
exchange access;
(13) at any technically feasible point within the carrie?s network;
(C) that is at least. equal in quality to that provided by the local exchange
carrier to itself or to any subsidiary, affiliate, or any other party to which
the carrier provides interconnection; and
(D) on rates, terms, and conditions that are just, reasonable, and
nondiserinrinatory. in accordance with the terms and conditions of the
agreement and the requirements of this section and section 252 of this
title.7

In the Hearing Report, Examiner Ross acknowledges that Section 251 (c)(1) does not

apply to Union and that Union does not have a duty to negotiate in good faith. In short~ to date,

IDT has demanded interconnection only pursuant to Section 251 (a). TOT has no ability to assert

rights under Section 251(c) unless and until it demands interconnection under Section 251(e).

III. Interconnection Under Section 251(c) Is Not Available to lOT Because As a Rural
CarrIer, Union Is Exempt from Section 251(c) Obligations..

Even if, despite the conclusions made in the Hearing Report and the plain language of

IDT’s requests, the Commission was to construe IDT’s demands as falling under Section 251(c),

such interconnection rights are not available to IDT because Union is a rural carrier and therefore

exempt from Section 251(c) obligations.

Specifically, Section 251 (f)(l) clearly states that Section 251(c) does not apply to rural

carriers ‘~until (i) such company has received a bonafide request for interconnection, services, or

network elements, and (ii) the State commission determines.. .that such request is not unduly

economically burdensome, is technically feasible, and is consistent with section 254 ofthis

title...”5 To date, such a bonafide request has neither been made nor ruled on. Instead, TOT is

attempting to do an end run around Section 251(f) by demanding interconnection only under

1 ~ u•s•c~ Section 251(c).

47 U.S.C. Section 251(0.



Section (a) and then pretending that such interconnection ought to afford Section 251(c) rights.

Such a construction is neither available nor permissible under the Act.

For IDT to obtain Section 251(c) interconnection rights, EDT’s recourse is first to

make a bona jIde request -to have Union’s rural exemption terminated under Section

251 (f)(i). In that type of proceeding, the Commission would examine the (niality of

circumstances to determine whether making a rural interconnect is overly burdensome.

Such an analysis is necessary in order to ensure that rural carriers can continue to serve

theIr existing customers. For example, in this proceeding, It)T has asked Union to

provide number portability, a service which would require Union to have to make new

equipment purchases. EDT should not be permitted to force Union or other mral carriers

to make such capital investments without any Commission examination as to the

economic burden such investment would have on the rural carrier.



VL Conclusion

As the foregoing makes c1ear~, IDT has sought only intereonnecfion under Sections 251(a)

and (b). That Section simply does not afford IDT the tight to interconnection for the purposes of

exchanging local traffic. Union is only obligated to provide such interconnection pursuant to a

Section 251(c) interconnection demand. Yet even if IDT had requested Section 251(c)

interconnection (which it hasn’t), Section 2~ 1(e) rights are not available to IDT because Union is

a rural carrier and therefore exempt from Section 251(c) due to Section 251(f). For IDT to

obtain Section 251(c) rights, therefore, IDT must first file to extinguish Union’s rural exemption.

Since to date, that has not occurred, IDT has no right to demand Section 251(c) interconnection

and the Commission must therefore dismiss this proceeding.

Respectively mifled,

Brian Mct)ennott
Edward S. Quill, Jr.

cow~se1 for
Union Telephone Company

Dated: May 27, 2009
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STATE OF NORTH DAKOTA

PUBUC SERVICE COMMISSION

Level 3 CommunIcations, LLC Case No. PU-2065-02.465
Interconnection Arbitration
Application

ORDER

May 30, 2003

Appearances

Frank S. Lamancusa, Telecom Dispute Solutions, Inc., Ashtori. Maryland,
appearing as Arbitrator.

Michael W. fleming, Attorney at Law, Swidler Berlin Sherelt Friedman, LLP,
3000 K Street NW.. Suite 300. Washington, DC. 20007-5116. appearing for Level 3
Communications, LL.C.

David J~ Hague, Attorney at Law, Pringle & Herigstad. 20 First Street SW.
Suite 201, P.O. Box 1000, Minot, North Dakota 58702.4000, appearIng for SRT
Communications, Inc.

William W. Binek, Special Assistant Attorney General, Public Service
Commission, Slate Capitol, Bismarck~ NI) 58505-0480. appearing for the Public
Service Commission.

Patricl Fahn and Jerry Lein, Public Service Commission, State Capitol,
Bismarck, ND 58505-0480, appearIng as T~chnieat Assistant to the Arbitrator.

Preliminary Statement

On August 30. 2002, Level 3 Communications. U.C (Level 3) illed a Petition for
Arbitration with the Public Service Commission (Commission), under 47 115.0. § 252kb)
and NO. Admin. Code Chapter 69-02-10, to establish an intarconnection agreement
between Lev~I 3 and SRT Communications Cooperative alkfa SRT Communications.
Inc. (SRT) pursuant to Sections 251 and 252 of the Telecommunications Act of 1898
(Act). Level 3 requested, under 47 1J.SC. § 251 (a), interconnection with SRT to provide



a telecommunicabons service that. in turn, supports the services of Internet Service
Providers (ISPs).

On September 4. 2002, a Notice of Appearance was filed by David J. Hogue,
Attorney for SRT Communications., Inc.

On September ‘16, 2002, t.evel 3 submitted names of proposed arbitrators, and
on September 28, 2003. Level 3 flIed an via e-mail a joint recommendation by the
parties on Frank G. Lamancusa as the neutral arbitrator in this case. On September 19,
2002, the Commission appointed Frank C. Larnancusa as the arbitrator, and sri October
10, 2002, the Commission appointed Patrick Fahn and Jerry Lein as staff advisors to
the arbitrator

On September 26, 2003, SRT filed its response to the petition for arbitration and
a motion to dismiss

On October 7, 2002, Level 3 flIed its response to SRTs motion to dismiss, and
on October 29. 2002 Level 3 filed a supplement to that response.

On October 16, 2002, the parties filed a stipulation for an extension of time
beyond the statutory nine-month timeframe for the Commission to render its final
decision in the case. On October 23, 2003, the Commission granted the joint request of
the parties for an extension of the deadline under Section 252(b)(4)(C) extending the
deadline for the arbitrat&’s decision to January31, 2003.

On October 29, 2002. the arbitrator filed his recommended order concerning
SRI’s motion for dismissal recommending that the motion be denied. On November 4,
2002. SRI filed comments on the recommendation. On November 20. 2002, the
Commission issued its order denying SRI’s motion for dismissal.

On October 31, 2002, the arbitratorfited his Prehearing Conference Order setting
forth the arbitration procedural schedule and listing the disputed issues to be
determined in the arbitration proceeding. On November 11, 2002, the Commission
issued its notice of the arbitration hearing scheduling the arbitration hearing and setting
forth the issues to be determined in the arbitration oroceeding as follows~

1. Has SRT satisfied its duties under the Communiriations Act of 1934. as
amended, with respect to Level 3’s section 251(a) interconnection request?

2. Does SRI have a duty to negotiate with Level 3 to establish fair and
reasonable terms and conditions for interconnection when it receives a
request for interconnection pursuant to section 251(a) of the
Communications Act of 1934, as amended?

:.4~ ~~
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3, Are Level Ys proposed services exchange services that are subject to
negotiated transport and tem~in~tIon airangements or are they
interexchange services subject to access charges?

4. For calls to NXX numbers assigned to the same local calling area, are the
interconnection, intercarrier öomperisation, and local service customer
billing requirements different based on whether Itie cali tsrminates within
thG original local calling area or terminates outside of that local calling area

5. Has Level 3 made a bone flcfe request for interconnection under section
251(f~(1) of the Act?

6. Is SRT exempt from negotiation and interconnection obligations pursuant to
section 251 (f)(1) of the Communications Act of 1934, as amended?

7. Does the North Dakota Pub1i~ Service Commission have ~urisdictlon to
adjudicate disputes concerning ISP-bound traffic in the context of an
interconnection agreement arbitration?

A hearing in this proceeding was held beginning December 9. 2002, in the
Commission Hearing Room, 1 2~ floor, State Capitol, Bismarck, North Dakota. Notice
thereof was published in the weekly newspapers throughout the state as required by
law.

On March 3. 2003. the arbitrator filed his decision and recommendations in this
proceeding.

On April 2, 2003, the parties flied an interconnectIon agreement incorporating the
arbitrato?s decisions and recommendations in compliance with ND. Admin. Code § 69-
02-10-30.

On April 16, 2003. Polar Communications (Polar) and Reservation Telephone
Cooperehve (RTC) filed comments on the interconnection agreement. and on April 17,
2003. Level 3, SRT, and the North Dakota Association of Telecommunications
Cooperatives (NDATC) filed comments on the interconnection.agreement.

On May 15, 2003, Level 3 tiled a letter with four state commission decisions as
supplemental authority pertaining to state commission jurisdiction to esteblish
Jnterconnection arrangements under a section 251(a) interconnection request

Discussion

In this order, the Commission dismisses, without prejudice, Level 3’s
interconnection arbitration application. The Commission’s decision is based on
nterpretation of state and federal law and FCC rules and decisions.

~
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Under N.D.C.C. § 49-21-09 the Commission may direct the use by one
telecommunications company of facilities or servrces of another telecommunications
company.

Under tsLD.C.C § 49-21-01 .7(e) the Commission has the authority to mediate or
arbitrate agreements for interconnection, services, or network elements under sections
251 and 252 of the Act, and under N.D.C.C. § 49-21-0t7(9) the Commission has the
authority to approve or reject such agreements.

Under 47 U.S.C. § 252(b)(4)(A) the Commission must limit its consideration of
any petilion for arbitration to the issues set forth in the petitIon and issues set forth in
responses to the petition from other parties. Under 47 U.S.C. § 252(bfl4)(C) and 252
fe) the Commission must resolve each issue set forth in the petition and the response
by imposing appropriate conditions to (1) ensure that such resolution and conditions
meet the requirements of 47 U.S.C. § 251. including regulations prescribed by the
Federal Communications Commission (FCC) pursuant to section 251; (2) establIsh any
rates for interconnection, services, or network elements according to subsection 47
U.S.C. § 252(d); and (3) provide a schedule for implementation of the terms arid
cOnditions by the parties to the agreement.

Under ~17 IIS.C. § 252(e)(1) the Commission may approve or reject an
interconnection agreement adopted by arbitration, with written findings as to any
deficiendes. Under 47 U.S.C. § 252(e)(2)(B) the Commission may only reject such
interconnection agreement adopted by arbitration, or portion thereof, if it does not meet
the requirements of 47 U.S.C. § 2~1, inckLdin~ regulations prescribed by the FCC
pursuant to section 251 or the standards set tbrthin 47 U.S.C. § 252(d).

Part 47 U.S.C. § 251(a) requires that a telecommunications carrier interconnect
directly or Indirectly with the facilities arid equipment of other telecommunications
carriers.

Part 47 U.S.C. § 251(b) requires that each local exchange carrier nat prohibit the
resale of its telecommunications services; provide number portabIlity; provide dialing
parity to competing providers of telephone exchange service and telephone toll service,
provide nondiscriminatory access to telephone numbers, operator services, directory
assistance, and directory listing; afford access to poles, ducts, conduits, and rights-of-
way to competing providers telecommunications services: and establish reciprocal
compensation.

Part 47 U.S.C. § 251(c) requires that each incumbent local exchangecarrier (1)
negotiate in good faith the particular terms and eondltions of interconnection
agreements; (2) provide interconnection wit), the local exchange network for the
transmission and routing of telephone exchange service and exchange access, at any
technically feasible point within the local exchange network: (3) provide
nonctiscriminatory access to network elements on an unbundled basis at any technically
feasible point, (4) offer for resale any telecommunications service that it provides at
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retail to subscribers who are not telecommunications carriers; (5) provide notice of
changes that would affect the interoperabilIty of facilities and networks: and (el) provide
for physical collocation of equipment

Part 47 US.C. § 153 defines telephone exchange service as ~(A~ service within a
telephone exchange, or within a connected system of telephone exchanges with the
same exeharice area operated to furnish to subscribers intercommunicatIng service of
the character ordinarily furnished by a single exchange, and which is covered by the
exchange service charge, or (B) comparable service provided through a system of
switches, transmission equipment, or other facilities (or combination thereof) by which a
subscriber can originate arid terminate a telecommuntcaUons service.”

Part 47 U.S.C. § 153 defines exeherigo access as ~the offering of access to
telephone exchange services or facilities for the purpose of the origination or
termination of telephone toll services Part 47 U.SG. § 153 defines telephone toil
service as “telenhone service between stations in different exchange areas for which
there is made a separate charge not included ifl contracts with subscribers for exchange
service.’

Part 47 U.S.C. § 252(d) addresses pricing standards and provides that rates for
interconnection and network elements and transportation and termination of traffic must
be just and reasonable, nondiscriminatory, arid be based on the cost of providing the
interconnection or network element or service.

If the Commission does not act to approve or reject the agreement, the FCC will
assume the responsibility of the Commission and act for the Commission.

The Commission having reviewed the evidence of record and being fully
informed in the matter makes the following:

Findings of Fact

1. Level 3 is requesting interconnection wIth SRT to provide a telecommunications
service that, in turn, supports the services of Internet Service Providers (ISPs). The
FCC in 47 § CF.ft 51.5 defines interconnection as the linking of two networks for the
mutual exchange of traffIc and states that this term does not include the transport and

• termination ~f traffic. l..evel 3 requested negotiations for inIer~onriection on March 26,
2002 by sending an information package to SRT The information package provided an
overview of Level 3’s goals to offer Ieiecomnmugjcatioris services to support dial-up
services offered by ISPa, to maintain SRTs rural exemption, and to implement a bill-
and-keep mechanism for the exchange. of traffic. The package included a proposed
traffic exchange agreement containing terms and conditions for interconnectIon, and for
the routing arid exchange of traffic between the Parties’ networka. Level ~ also
provided a network drawing depicting one possible way ih which Level 3 might route
Lraffi~ from SRT to Level 3’s network.

C~s~ Nr~~



2. Level 3 states that it is making its request for interconnection under section
251 (a) and betieves that the request for interconnection is therefore not subject to terms
and Conditions set forth in 251(b) or 251(c).

3. SRT moved to dismiss Level 3~ petition for arbitration for the folkwing reasoris~
(a) that Level 3 had not made a bone tide request for an interconnection under section
261 (f)(1)(A) of the Act; (b) that Level 3 had not requested nor had the Commission
determined that SRTs exemption from negotiation and interconnection should be
terminated: end (c) that the interconnection Level 3 seeks under section 251(a) is not a
kind of interconnection that is the subject of the obligations imposed under section
251(c)(1) and the related arbitration provisions under section 252 of the Act and as
such, Level 3 is not entitled to the negotiation and arbitration provisions of section 252.
SRT argued that neither the Act nor any regulations promulgated Under the Act required
SRT to negotiate or to submit to arbitration under section 251 (a).

4. Level 3 responded that it was not requesting interconnection under sectlon
251(c) of the Act but rather under section 251(a) end that the restrictIons of section
251(c) were inapplicable. Level 3 argued that section 252 negotiation and arbitration
procedures apply to section 251 (a) requests.

5. The arbitrator issued a decision finding that level 3 requested interconnection
under section 251(a) of The Act, and consequently concluded that the restrictions of
section 251(c) were inapplicable. The arbitrator also determined that the arbitration
provisions in section 252 were available for all section 251 requests including
interconnection under section 251(a) The Commission concurred *Itb the arbitrator’s
finding that the arbItration provisions of 252 are available for all 251 requests, and
denied SRTs motion to dismiss.

6. Following hearing of the arbitration proceeding, the arbitrator found that St~T
does not have a duty to negotiate for interconnection under section 251 (a) of the
Telecommunications Act (Act), but then determined g~a~ while SRT may, but is not
renuired to negotiate under section 251(a), it is not exempt from the arbitration
reqbirenlents under the Act nor from its duties to interconnect. Essentially, the arbitrator
found that the statutory language of sectIon 251(a) does not require an incumbent local
exchanae carrier (ILEC) to negotiate, but that arbitration under the Act does not require
negotiations as a condition precedent We agree.

7. Level 3 emphatically claims it seeks to offer telephone exchange or exchange
access service. In fact it chides SRT for suggesting that the Level 3 service is primarily
interexchange in nature. Level 3 states ~SRT bases Its a~ument, in large part, on the
mistaken belief Level 3 Is an interexchange canter that requests interconnection solely
for the purposes of originating interexchange traffic, rather than for the provision of
teiephone exchange’ or ‘exchange access’ as those terms are defined in the AOt.*2 And
further. Level 3 states ~. . SRT’s arguments are factually thcorrect because Level S’s

Level ~‘s Post Hearing Snaf at pegas 26-28.
id at 26-2~.
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proposed service is a local telephone exchange service that is consistent with its
authority granted by this Commission,’~3

8. The Commission makes no determination as to whether the Level 3 offering is
truly local or interexchange. We have no need to make such a finding because Level 3
ilseif declares it to be offering telephone exchange access or exchange service. But if
we accept that the Level 3 offering is truly local exchange service in nature, then the
provisions of section 251(c) would have to apply. Level 3 is unable to claim it is ofl~rThg
a local exchange service, while at the same time maintaining section 251(c)
inapplicability. If the Level 3 offering is truly a local exchange service, then we must
note that SRT still qualifies for the rural carrer exemption as defined in 251(1). No bona
fide request has been made to terminate The exemption, and as such. we conclude SRT
would be unable to be made the subject of such an interconnection arbitration prior to
this Commission making a determination on SRT’s 251(1) rural exemption.

9. Level 3 points to the CPCN this commission granted as proof that it is enabled to
offer telephone exchange access in the SRT service. territory. Vet Level 3 and the
arbitrator ignore that the Commission ordered such certification without prejudice of the
rural exemption provided in 251(f).4

10. If Level 3 is taily offering a local exchange service, then it cannot simply declare
that it is filing an exclusive 261(a) interconnection agreement. The dear language of
the act prevents that occurrence. When interconnecting with an lt.EC, such as SRT, the
transmission arid routing of telephone exchange service and exchange access is dealiy
stated under 251(c)(2)(A). While Level 3 may want to apply under solely 251(a), there
is no basis upon which to allow that to happen. We do not view the act as a buffet
menu from which carriers are allowed to choose which parts of it they wIsh to file under,
to the exclusion of those sections they would rather ignore. Such an interpretation
would seriously undermine the protections afforded rural carriers by Congress in section
251(1).

11. While an ILEC has the duty to negotiate in good faith under sectIon 251 (cxl).
section 252(a)(1) makes negotiation permissive. We find that this can only be
interpreted to mean that SRI may, but is not required to. negotiate. Rowever, when
negotiations have begunr SRI is required to negotiate in good faith.

12, SRI chose not to voluntarily negotiate an agreement for the interconnection
requested by Level 3.

13, In its request for interconnection Level 3 stated that one of itS goats was to
mamtain SRT’s rural exemption. Level 3 chose not to file a bone tide request when it
requested interconnection from SRT in March 2002.

‘~td. 8t2/.
4Commission order dated March i3, 2002, Case No. P0-2065-02-I I
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14. We find that Level 3 must file a bone f*de request before SRT must provide
interconnection and therefore the Arbitrated Interconnection Agreement submitted in
this proceedinc~ must be rejected.

15. Because we find that a bone ilde request must be made before SRT must
provide interconnection, no findings or conclusions are made regarding the other issues
in this proceeding.

From the foregoing Findings of Fact, Ihe Commission now makes its:

ConcIusiona~ of Law

1. The Commission has jurisdiction over the Parties and the subject matter of this
proceeding.

3. SRT’s duties to provide the interconnection Level 3’s seeks are set forth under
the section 251 duties for a rural ILEC and those duties include duties in addition to
duties specified 251(a).

4~ The provisions of section 252 apply to the interconnection requested by Level 3.

5. SRT may. but is riot required, to negotiate an interconnection agreement with
Level 3.

6. SRT chose not to voluntarily negoliate the interconnection agreement, and
therefore Level S must file a bona fide request to seek interconnection with SRT~

7 The arbitration process used in this proceeding does not meet the requirements
of section 251 and therefore this proceeding should be dismissed.

From the foregoing Findings of Fact and Conclusions of Law, the Commission
now issues its:

~~



Order

The Commission orders that Level 3s interconnection arbitralion application is
dismissed without prejudice.

PUBLIC SERVICE COMMISSION

Susan E,Wefa~d Tony Ctark Leo M. Reinbold
Commissioner President Commissioner
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STAT€ OF NORTH DAKOTA

PUBUC S~RVlCE COMMISSION

Level 3 Communications, LLC Case No. PU-2055-02-465
Interconnection Arbitration
Application

CONCURRING OPiNION
Commissioner Susan E. Wefaki

May 30. 2003

concur with the Order that Level 3’s interconnection arbitration application
should be dismissed, however do not agree with many of the findings of fact and
condusions of law that support the adopted order,

This case hinges on whether or not SRT has interconnected directly or indirectly
with Level 3, not on whether or not Level 3 ha~ filed a bone tide reguest for an
interco~necfjon aareement. The facts of the case show that SRi’ has interconnected
indirectly with Level 3, and has met the requirements of Section 251 (a) of the Federal
Tejecommunicaflons Act (Act)

This case has been very difficult, since the service that Level 3 wishes to provide
is erchange internet service provider (ISP) bound traffic.5 Federal law and rules do not
give clear guidance on how to treat this type of service within Section 251 of the Aol
However, the FCC has determined under 251(c)(2) that an IXC requesting
interconnection solely for the purpose of originating or terminating its interexchange
traffic, not for the provision of telephone exchange service and exchange access to
others, on an incumbent l.EC’s network is not entitled to receive interconnection from an
iLECU Also, the FCC has determined that the LEG-provided link betweenan end~user
and an ISP is property characterized as interstate access,~ when addressing intercarrier
compensation.

Level 3 requested in this case to directly interconnect with $RT because of the
traffic volumes it expects to exchange with SRT and because it would give Level 3 more
control over facilities used to exchange traffic, forecasting, arid traffic management.

l~evel 3’s Post I-tearing Brief at page ~.

First~ para. 191; 47 C.F.R. 51.305.
‘fti~i1arnfof&~ of the Local Coinpetrmrn Provisions In the Thi ommunicalians Act a11996, CC Docket
No. S8-98: 1nion~arder Corn n~t&jn fe,, ISP-Bouarl Twl7t~ CC Docket No~ 0940. Order on Remand and
Repoc and Older: FCC 01-131: adoaled April 18.2001. released April27. 20t)1: para.57,

~
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Although Level 3 preferred direct interconnection, it also wanted more provided through
Indirect interconnection then SRT presently provides

Level 3 is currently purchasing telecommunications services from SRT. Level 3
leases seven ISDN PRrs (Integrated Services Digital Networl Pnmary Rate Interface)
and seven meet-point DSI ‘a from SRT. This arrangement provides a means for traffic
to flow between Level 3 and SRT so there is a mutual exchange ef traffic, which
constitutes indirect interconnection between SRT and Level 3.

Both parties have put considerable time and effort into this case. 1 agree with the
arhitrator~s finding that SRT does not have a duty to negotiate under section 251 (a) of
the Act, but that arbitration under the Act does not require negotiations as a condition
precedent.

~ ~.~

p~ ~



anq!q’a



2~lfl~IDEC—2 ~lIO:59
PUC DOCK~f NO. 314)38

PETITION OF SPRINT COMMUNICATIONS ~
(X)MPANY LJ~. FOR COMPULSORY *
ARBITRATION UNDER TIlE I~TA TO ~
ESTABLISH TERMS AND CONDITIONS FOR ~ OF TEXAS
INTERCONNECTION TERMS WITH §
DRAWS TELECOMMUNICATIONS INC.

ORDER l)EN~’ING SPRINT’S APPEAL OF ORDER NO.1

This Order denies Sprint Communications Company LP’s (Sprint’s) appeal of Order

No. I issued by the Arbitrators in this proceeding on June 14, 2005, which dismissed Sprint’s

petition for compuhory arbitration against Brazes Tclocomrmmicatioas, Inc. (DT1). The

Commission agiens with the Arbitrators that BTFs rural exemption must be terminated before it

can consider a petition for arbitration.

I. ~k

On April 23. 2005, Sprint, a competitive local exchange carrier (Ct.EC) holding a

certificate of operating authority and authorized to provide local exchange service within the

State of Texas, filed a petition fl,r compulsory arbitration of certain terms and conditions for

interconnection with BTI, a rural incumbent local exchange carrier (ILEC) pursuant to P.U~C,

PROC. K. 2195(a), Pi3.C. SuBST. R. 26272(g)(l), and Federal Teleconunrrnications Act of 1996

(FTA) Section 252~ Sprint claimed that it was seeking interconnection and traffic exchange

uantonIyA~*5l(and(l)andnotFI’A~25I(4 lnrespcnse,BTlmainteinedthat
Sprint was seeking PTA * 251(c)(2) terms and condItions and that as a result, it had no duty to

negotiate an in erconnection agreement with Sprint because of its rural carrier exemption under

FI’A*251(tXl).

On June 14, 2005, the Arbitrators issued Order No. 1, finding that Sprint’s request for

arbitration and proposed interconnection agreement went beyond the general duty to interconnect

‘Tckcenuflunications Act of 1996~ Pub. L. No. i04W4. 110 Stnt. ~6 (codified as amended in scattuud
~c~ions of 15 and 47 U.S.C.) (FrA).



Dotk~t No. 31038 Order flenyirg Speint’s Appeal ofOrder 14G. 1 Page 2 of3

puranant to PTA § 251(a) and instead included PTA § 251(b) and (c) obligations~ Further, the
Arbitrators found that ETIs rural exemption extended to FrA § 251(cXl), which includes the

duty to negotiate obligations under PTA § 251(6). The Arbitrators granted BTFs motion to
dismiss, concluding that Spiint’a request for compulsory arbitration was premature, and noted
that Sprint’s recourse is to petition the Commission to terminate BTI’s rural exemption.

On August 23, 2005, the Commission issued aü order that affirmed in part, and reversed
in part, the Arbitrators’ Order No. I and referral of the docket to the State Office of

Administrative Reariugs (SOAH) for processing. The Commission indicated that the record was

unclear as to whether Sprint was requesting interconnection solely under PTA § 251(a) and (b),

and referred this matter to SOAR for a bearIng to develop the cvidentiary record. The

Commission also held that if it was determined that Sprint was requesting interconnection under

* 251(c), then Sprint must file a petition to lift WITs rural exethpdon under PTA § 231(fXl)(A).

On September 9, 2005, Spritaflled a motion ft~r clarification and reconsideration of the
Commission’s August 23 order. On September 21, 2005, the Commission rescinded its order,

finding that further briefing on the issues in this docket was necessary to determine what type of

interconnection Sprint was requesting.

IL Discussion

Tn reviewing the briefs submitted in this case, it is cleat that Sprint’s request isexpressiy

for the ability to offer and provide telephone exdiangc service.2 In order for Sprint to
accomplish this, Sprint stated that it must be able to connect with other carder’s networks in
order to exchange traffic, specifically “telephone exchange” traffic? Sprint argued that It seeks

interconnection only through PTA §~ 251(a), and not (c).4

The Commission disagrees with Sprint’s contention that it can receive interconnection
through PTA §~ 251(a) to offer and provide telephone exchange service. PTA § 251(c)C2)

provides, hi part, that an LEC is obligated to provide interconnection for the transniission and

Sprint Brief in Rerponse to Onier Reqnes&ig Briefing at3 (Oct. 18. 2OO~),

4Sprint’sRmpametoMotioatoDisrnjsset 1148 Qday 20, 2005).
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routing of”telcpbone exchange service” and exchange access. FFA ~ 251(a), however, does not

require ILECs or other telecommunications caniers to interconnect for tire express purpose of

exchanging traffic relating to telephone exchange service. PTA § 251(a) encompasses a broad

duty to interconnect for all carriers. The duty of an ILEC to provide interconnection for

•pm~oses of exchanging “telephone exchange service” is solely and expressly an PTA § 251(c)
obligation. Therefore, according to PTA § 251(fX1XA), ETI is exempt from this PTA § 251(c)

obligation until (1) it receives a bone fide request for interconnection and (2) the Commission
detennines that such request is not unduly economically burdensome, is technically feasible, and

is consistent with PTA § 254.

Accordingly, the Commission finds that Sprint is requesting interconnection under PTA

§ 251(cX2), and therefore, Sprint is required to petition to lift BT1’s rural exemption under PTA

~ 251(f)(IXA) before proceeding to negotiate and arbitrate an interconnection agreement. Until
Sprint seeks errainatioa of BTI’s rural exemption and the Commission makes a detenuination
regarding same, Eli is not obligated to negotiate and arbitrate an interconnection agreement with

Sprint.

SIGNED AT AUSTIN, TEXAS TWS~day of - 2005.

PUBLIC U~ITY COMMISSION OP TEXAS


